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This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution Article VI, Section 16, and AR S. Sec. 12-
124(A) .

This matter has been under advi senent and the Court has
consi dered and reviewed the record of the proceedings fromthe
Phoenix City Court and the nenoranda subm tted by Appell ant.

Appel l ant was charged with solicitation of another person
to conmt an act of prostitution, a Cass 1 m sdeneanor in
vi ol ati on of Phoenix City Code Sec. 23-52(a)(2). The act was
al l eged to have occurred on April 18 of 2000. Appellant entered
a plea of not guilty and the case was tried to a jury on
Septenber 7-8, 2000. Appellant was found guilty.

The only issue raised by the Appellant concerns whether his
due process rights were violated by the State's questions
concerning Appellant's post-arrest silence on cross-exam nation
of the Appellant. 1In this case Appellant invoked his right to
remain silent after his arrest and declined to speak with the
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arresting officers. The United States Suprene Court has
unequi vocal ly held that after an invocation of the right to
remain silent, it "would be fundanentally unfair and a
deprivation of due process to allow the arrested person's
silence to be used to inpeach an expl anation subsequently
offered at trial."?!

In the case at bar, Appellant had contact with the
arresting officers prior to the arrest. Appellant conversed
with the arresting officer prior to his arrest. However, the
guestion asked by the prosecutor to Appellant on cross-
exam nation was: "Did you ever indicate to this officer that
you were joking?" (enphasis added). Reporter's Transcript of
Septenber 8, 2000 at 99. A tinely objection was made to this
guestion. Unfortunately, the question posed by the prosecutor
was not limted to pre-arrest conversations between Appel |l ant
and the arresting officer. As such, this question was an
i mper m ssi bl e conment upon Appellant’'s silence after the
i nvocation of his rights.

| T 1S THEREFORE ORDERED reversing the judgnment and sentence
of the lower court. |IT IS FURTHER ORDERED remanding this nmatter
back to the Phoenix City Court for a newtrial.

! Doyle v. Chio, 426 U.S. 610, 96 S.Ct. 2240, 2244, 49 L.Ed.2d 91 (1976).
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